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Introduction 

Despite countless policy reviews and statements accepting that prison is currently imposed on far too many offenders who commit the less serious crimes, a myriad of research studies revealing its ineffectiveness in terms of preventing recidivism, and other critiques revealing its inhumanity, the prison remains what the Norwegian scholar and abolitionist Thomas Mathieson has referred to as “a system in growth” and “a solution [that] is increasingly taken for granted”. Even though the prison invariably emerges from study as little more than a “crude instrument for punishment and disposal – of dubious utility and near-certain harm” (Blomberg and Cohen, 2003, 355), prison systems not only remain intact but continue to expand. They are seemingly impervious to criticism and resistant to attempts to replace them by alternatives that are more humane, efficient and cheaper. Indeed, the prison populations in Western Europe, Australia and New Zealand continue to grow and in the United States the numerical rise from the late twentieth century onwards has been so dramatic as to create the phenomenon of ‘mass imprisonment’. 

Scotland’s prison population has not been shielded from these trends; it too has risen dramatically, especially over the last decade or so (Tombs, 2004). In 1993 the average daily prison population in Scotland was 5,637. By March 2005 it stood at 6,645; a rate of 130 prisoners per 100,000 of the national population. This rate of imprisonment, one of the highest in the European Union, is despite Scotland having amongst the widest range of alternative community sanctions available anywhere in the world and against a backdrop of decreases in the crime rate since the 1980s. The progressive rise in the prison population, overcrowding and the poor condition of the prison estate led to a consultation in 2002 by the Scottish Executive, on the ‘Future of the Scottish Prison Estate’. Based on the trends in prisoner numbers, that consultation envisaged a prison population of almost 8,000 within the next ten years and outlined plans for the building of more prisons. Two new prisons – one private – are on the horizon and there are plans for a third.

Various explanations have been given for the staggering increases in the use of incarceration in western societies, ranging from the impact of broad social and cultural changes on crime and punishment (Garland, 2001) and the emergence of the ‘prison’ or ‘correctional industrial complex’ (Davis, 2003) through more culturally specific changes in penal policies and sentencing practices (Tonry and Frase, 2001) and public attitudes (Roberts and Hough, 2002) to detailed examinations of statistical trends on crime and imprisonment rates (Walmsley, 2000; Hough et al, 2003). My purpose this evening is not, however, to review these explanations, all of which have something to contribute to understanding the phenomenon. Neither is it about what is often referred to as ‘the punitive turn’. Instead, my focus is on a narrower and more neglected subject – how sentencers decide whether or not to impose a prison sentence. 

The talk draws directly on my recently published research on the decision-making of sentencers in Scotland (Tombs, 2004), which was funded by the Esmée Fairbairn Charitable Foundation’s Rethinking Crime and Punishment Initiative. The research, conducted from 2003-4, aimed to understand how sentencing practices affect the prison population and to identify what might discourage sentencers from making use of custody and what might encourage them to make more use of alternative community sentences. It therefore focused primarily on the processes by which sentencing decisions are made by sentencers, especially in relation to cases that are on the borderline between custody and community sentences. 

One strand of the research examined official statistics on general sentencing patterns and trends in the use of imprisonment in the courts.  The core of the study, however, involved one-to-one interviews with sentencers throughout Scotland. Interviews were carried out with five Judges of the High Court, with thirty four Sheriffs from sixteen Sheriff Courts across Scotland and with a Stipendiary Magistrate. The Sheriff Courts provided a national spread covering urban and rural areas and ranged from those with the highest to the lowest use of custody. The full range of judicial experience was also represented – from Sheriffs with twenty five years on the bench to ones who had been sitting for two or three years. In addition to the interviews, all Sheriffs were asked to provide information about four cases which lay on the borderline between custodial and non-custodial penalties – two of which went to custody and two of which went to community sentences.

The main research findings are contained in the monograph – A Unique Punishment: Sentencing and the Prison Population in Scotland. This evening I will concentrate on those that relate to two key sentencing decisions – the decision whether or not to imprison and, if so, for how long. I will,

· first, draw some of the contours about sentencing and the prison population;

· second, consider judicial use of custody especially in relation to  ‘borderline’ cases;

· third, look at sentencers claims about the unavoidability of custody and the question of sentence lengths; and  

· last, in the context of judicial views on ‘alternatives’ to custody and the notion of ‘progressive sentencing’, make a few suggestions about how reducing the prison population might be achieved.  

Sentencing and the prison population
My analysis of statistical trends reveals that the growth in the prison population is not due to an increase in the number of accused people appearing before the courts. Instead, a substantial part of the rise stems from sentencers making more use of imprisonment now than they did a decade or so ago and from increases in the lengths of longer prison sentences. Specifically, there have been: OH 1

Increased custody rates 

· in the High Court and the Sheriff Courts
· in the Sheriff Summary Courts where increased custody rates have made an impact on numbers of prisoners and in the Sheriff Solemn Courts the impact has been on the average lengths of sentences. 

· for the large numbers of offenders convicted for shoplifting and ‘other theft’ 
Increased length of sentences

· Average sentence lengths imposed increased for all prisoners, especially for female prisoners. 

· Very short prison sentences – 3 months and under – generally decreased, and for women decreased substantially, over the period. 

· The use of long sentences for adults rose steeply; the numbers of adults arriving in prison with sentences of 4 years and over, excluding life, increased by 51%, and those with life sentences increased by 115%. 

In short, what OH 1 shows is that sentencers are imposing custody proportionately more often and, when they do, they are imposing it for longer.

Several other interrelated factors also account for much of the growth in the prison population.  OH 2

Other factors include

· The 57% increase in the use of adult remands, 72% for adult females

· The large increase in the numbers of persons convicted for serious assault/attempted murder (49%) - these crimes almost always result in custody and for long prison terms.  

· The substantial increase in the numbers convicted of drugs offences (23%), together with increased statutory maxima for some drugs offences - offences of supply typically attract custody.

· Changes in policy and practice for automatic release, parole and the release of life sentence prisoners.   

· The decline in the use of fines which has had indirect consequences for the prison population. If offenders are given community sentences earlier in their criminal careers, they will exhaust alternatives to imprisonment more quickly.

These increases – in custody rates and in sentence lengths –  indicate that sentencers have become more severe in their practices. The majority of those interviewed agreed that sentencing practice had become more severe, though few thought that they themselves were sending proportionately more people to prison. Some were completely puzzled about the increase in the prison population – they felt that they had been sending fewer people to prison due to the increase in alternatives available to them. There were also a few who quite simply thought that the statistics were wrong. Nevertheless, the majority did accept that proportionately more offenders were being sent to prison. They attributed this increase to legislative and procedural changes, changes in the climate of political, media and public opinion about crime and punishment and as a response to more serious crimes of violence and drug crimes being committed over the past decade or so. Some (a quarter) also said that various wider criminal justice system changes – for example, in prosecution practices and in the impact of improved technology on policing – were likely to have contributed. 

Borderline cases and the use of custody

All who took part in the study, however, were adamant that they used imprisonment only as a last resort, when no other sentence was possible. What ‘the last resort’ meant in practice was most clearly illustrated when sentencers discussed their decisions in borderline cases. All were asked first whether the concept of a borderline case, that is, one that lies on the borderline between a custodial and a community sentence, was meaningful.  The High Court Judges and most of the Sheriffs thought that it was. While the Judges emphasised that borderline cases most often appear in the Sheriff Courts, all said that they heard at least some such cases. 

That’s where sentencing is most difficult. In many cases the question is – “how can I keep this person out of custody?” Judges are lucky. We are faced with this question a lot less than Sheriffs but at first instance and at appeal we are faced with the borderline question. The question is slightly different on appeal. Then it’s – “did the sentencer exceed the discretion?”  [Judge]

Youth and/or severe drug dependence problems were the features most commonly mentioned as being associated with borderline cases in the High Court. 

Almost two thirds of the Sheriffs said that there were a “fair number” of borderline cases and that they occurred “regularly” in their courts. Two argued that every case was borderline, unless the nature of the crime or offence was very serious indeed.  By contrast, a sizeable number (eight) said that borderline cases were not very common but that there were some:

where right up until the last minute the decision is borderline – where you’re thinking about custody, then community, then custody, then community – wavering until the last moment when you’re about to sentence. Their lawyer, in mitigation, can sway you. [Sheriff] 

The other Sheriffs (just over a third), however, thought that the concept of a borderline case as one that could result in either a custodial or a community sentence was “flawed”. Four of these Sheriffs preferred to think of cases where custody was “indicated” but where the offender could be “retrieved”. Such cases would always be resolved in one direction – a community sentence would be given. These Sheriffs could not think of choosing custody where there was any choice at all and were therefore unable to provide any examples of borderline cases that had been tipped in favour of custody. 

One Sheriff who thought that the concept of a borderline was flawed said that there were cases where either a custodial or a non-custodial sentence would be:

…reasonable, rational and justifiable….where custodial and non-custodial are overlapping. They are not ‘cusp’ in the sense of being on the edge. I look for a division in my analysis of all the factors I take into account. Somebody else may take a different view. [Sheriff]

Two Sheriffs did not think that borderline cases existed.

I have great difficulty in recognising the scenario. Only when you’ve heard all the facts can you reach a decision. Once you’ve heard everything the decision is clear. [Sheriff] 

Despite these apparently very fine distinctions, most of the Sheriffs were able to describe four borderline cases, two of which they had decided in favour of custodial sentences and two of which they had decided in favour of  community sentences. The cases included a wide range of crimes and offences – most commonly assaults of varying degrees of seriousness (around half were assaults to severe injury), followed by motoring offences (including driving whilst disqualified, dangerous driving and driving with excess alcohol), then drug offences, followed closely by theft (including shoplifting), fraud and housebreaking. There was no consistent pattern in the kinds of offences given custodial and non-custodial sentences, with the exception of drugs cases. A notably higher proportion of these cases than those in other categories resulted in custodial sentences.

For all crime and offence categories mentioned there were, however, clear differences in the types of factors that inclined sentencers towards a decision in favour of or against a prison sentence. In general, characteristics of the offence and the offender’s criminal history were most influential in those borderline cases that resulted in custody - custodial borderline cases - whereas the offender’s circumstances and condition were most influential in cases where custody was considered but rejected - non-custodial borderline cases. 

Overall, sentencing decisions were tipped away from the use of custody by a range of issues related to personal mitigation. Indeed Sheriffs’ accounts of their non-custodial borderline decisions repeatedly emphasised the significance of personal mitigation. 

You have an idea where it’s going but then you hear the plea in mitigation; all the mitigating circumstances. You would be surprised how many times custody is not chosen – how often I move back from that. [Sheriff].

The Table OH 3 (see Table 4.1 in Tombs, 2004) gives a breakdown of the factors cited by Sheriffs as influencing their decisions in borderline cases.

Factors taken into consideration in 108 borderline cases

Factors(1)   
Custodial cases
Non-custodial cases

Nature of offence(2)   
32
7

Criminal history
28
12

Response to prosecution
7
15 

Offender’s circumstances                     
2
30

Offender’s condition 
4
26

Other(3)   
9
17

Notes

(1) Key factors which tipped decision towards or away from custody

(2) Seriousness of the offence, including offence-related aggravating or mitigating factors. This included the degree of harm done to victims.

(3) Includes reference to deterrence, the need to send a ‘message’ about certain offences, perceived risk of reoffending, Social Enquiry Report recommendations, attitude of the victim and other factors

For those cases that resulted in custody, decisions were based on two main factors:

· the kind or nature of the offence was deemed so serious that no sentence other than custody was possible, and/or

· the nature and pattern of the offender’s past convictions and ‘failure’ to respond to earlier sentences ruled out non-custodial options. The features of criminal history that put offenders at risk of custody included analogous past convictions, increasingly prolific patterns of offending and/or indications of an escalation in the seriousness of offending.

By contrast, the present circumstances and condition of the offender were the key factors in non-custodial borderline cases. Other factors, such as response to prosecution in terms of showing remorse, or criminal history such as having “no record of breaches” for community sentences, or not having “much of a record”, were also cited as contributory. To summarise the factors that Sheriffs cited most frequently in non-custodial borderline cases were: OH4 

Circumstances of the offender  

· Family responsibilities (for children or elderly/disabled relatives)

· Support from family, especially parents

· Stable relationship with partner

· Current employment/training or prospects of employment/training

· Accommodation

Condition of the offender

· Evidence of motivation to address problems causing offending behaviour (drugs, drink, violent tendencies and so on)

· Medical – physical and mental health - problems

· Age – young or elderly offender

Response to prosecution

· Demonstration of genuine remorse or the capacity to understand the consequences of the offence

· Evidence of co-operation with the courts and social workers, for example, not having a record of breaches

· Guilty plea 
Criminal history

· No previous convictions; not many previous convictions; no recent convictions; no related previous convictions.
Several sentencers claimed that presence of remorse contributed to “tipping the balance” towards a non-custodial option, and, in their accounts of the sentencing decision-making process, several commented on the significance of “contrition”. They noted that they were dependent on the Social Enquiry Report for an indication and assessment of remorse – in the discussion of the offender’s attitude to the offence and emphasised that they would need to assess whether an expression of remorse was authentic, that it was “truly repentant”, before it could influence their decision.

The nature of the response of the accused is important. Even in relatively serious cases, where you must take a very serious view in the public interest, evidenced contrition should be taken into account. The way in which contrition is carried through can indicate that another option [to custody] is possible. [Sheriff]

Signs of “hope” for offenders also influenced sentencers in borderline non-custodial decisions.

One of the functions of punishment is also to show mercy. Sometimes, despite the gravity of the crime, the circumstances of the offender may influence you towards a non-custodial disposal… where there is hope that the offender can be rehabilitated. [Judge]

For sentencers signs of hope were evidenced by steps taken by offenders to address the problems associated with their offending behaviour, for example, undertaking voluntary alcohol or drug treatment or obtaining good progress reports on an earlier probation order. Similarly, an existing job, home, family support, or family responsibilities, were viewed as likely to improve the chance that a community sentence would be successful, not least because the offender had more to lose by re-offending. In addition, in several non-custodial borderline decisions Sheriffs argued that the effects of custody would be “disproportionate” because it would lead to the loss of a job and home. At the same time they were fully aware that, in cases such as Case Study 2, page 52 in the report, an offender’s social and economic background had had an impact on the sentence. In that case, a Benefits Agency adjudicator was convicted of what was regarded as a serious fraud of £10,000. One of the factors that the Sheriff took into account in deciding against the use of custody was that the young woman’s father had volunteered to repay half the amount.

Some people would say that [the offender] is fortunate to be able to repay the money to avoid a custodial sentence. But £X will be recovered…I could have given an exemplary custodial sentence but it wasn’t essential. If you’re thinking of imposing a custodial sentence you must be satisfied that no other sentence is appropriate. [Sheriff]

By contrast, several sentencers said they frequently imposed a custodial sentence “in despair” of the offender. In such cases, the offender had been breached once or more in the past for failure to comply with a community sentence and, from the sentencer’s viewpoint, there was nothing – no stabilising factor in the offender’s life – to suggest that a non-custodial sentence would be any more successful the next time. Given that sentencers cited having a job, home and family as factors that could tip the balance in borderline cases in favour of a non-custodial sentence, offenders who are already socially and economically disadvantaged suffer further disadvantage in the sentencing process. 

Some Sheriffs talked about a large part of sentencing in the Sheriff Summary Courts in terms of “processing” and “managing” social problems.

 We’re dealing with the management of drugs, alcohol and deprivation problems. The same issues and faces come back over and over again. My approach is to exhaust all the alternatives. I don’t see any value in the short, sharp, shock. What’s the point? It’s only when I’m at the end of my tether that I use prison…at the end of the line…as a last resort… to take him [the offender] off the streets.  [Sheriff]

The last resort for this and other Sheriffs who held similar understandings will not, however, mean the same as the last resort for Sheriffs who did think that a “short, sharp, shock” in prison early in a criminal career could work. The last resort is, therefore, a highly relative concept. Nevertheless, however they defined it, all said that they used custody only as a last resort, when the seriousness of the offences and/or the offenders’ records left them no other option. 

The unavoidability of custody and sentence lengths
The sentencers interviewed were all aware of current Government concerns about possible ways to affect the size of the prison population, especially through reducing the use of short custodial sentences. While several said that short prison sentences were “a complete waste of time and money” and that they “don’t do any good”, all argued that the discretion to sentence to short periods in custody was necessary, at least in some circumstances with some offenders. 
Over half said that short sentences could be useful, though they differed in how they conceived of that utility. Most of this group conceived of their utility in terms of the impact on offenders. Some argued that short sentences had an impact on preventing re-offending.

There are pages of offences and sentences before we give a short sentence. The fact that many - about 35% - are not being reconvicted from short prison sentences is a success. [Sheriff]

Others commented on the shock value of short sentences, especially for young offenders. Here the emphasis was on deterring individual offenders from future crime coupled with a concern not to have to send them to prison for longer. 

There is nothing like the close of the prison gate in bringing home the seriousness of the situation…the short, sharp, shock. A short period for young offenders might shock them and stop them re-offending if they can be kept apart from more hardened criminals. A short sentence is preferable to having to impose longer sentences on young offenders. [Judge]

And a few noted that a short prison sentence could be useful in removing some offenders temporarily from the chaos of their lives by “getting them off the streets and away from drugs.” [Sheriff]

The other sentencers who thought that short sentences could be useful did not conceive of utility in terms of having any positive impact on offenders. Instead, their utility lay in protecting the public and victims by removing prolific offenders from the community or as a straightforward punishment to mark the unacceptability of certain kinds of behaviour, for example, carrying knives. In the words of one of the Sheriffs: 

They [short sentences] do nothing to rehabilitate offenders but I also have to think of the shopkeeper, the victim. It comes down to retribution. [Sheriff]

Another group of sentencers (quarter) were much more doubtful about the utility of short sentences. They did, however, see a very limited degree of utility in very very short sentences – of no more than a few days or weeks. Most of this group thought that the only possible justification for such very short periods was that they could act as a deterrent to a few offenders in some circumstances.

There are a very very limited number of cases in which they [very short sentences] might be helpful. The vast bulk of repeat offenders are not likely to be deterred by a short sentence. They can be useful in the case of someone who is generally responsible but is beginning to develop bad habits. A short, sharp shock can work. [Sheriff]

The remainder of the sentencers said that, as with other prison sentences, they used short sentences only as the very last resort. These sentencers said that custody was unavoidable, that they were “driven” to impose a short prison sentence because of the circumstances of the offence and/or the offender’s record. Even though these sentencers said that such sentences had no constructive impact on offenders, there was a point at which they simply had “no other option”. This was because the pattern of offending had reached a point where, what sentencers generally perceived as the most severe punishment, was necessary. 

I haven’t been shaken out of the view that there are certain things that people should be punished for. There has got to be a time when you say – “right, that’s just too much” – where you’ve simply got to give an unpleasant sentence. [Sheriff]

Alternatives 

Sentencers all claimed that they considered and used the full range of community sentences available in their areas. The majority said that existing community sentences provided them with a sufficiently “broad palate to choose from”, though around a quarter argued for an overarching sentence, such as a “community intervention order”. These sentencers were in favour of more flexibility in the content of community sentences in order to “tailor the sentence” to the nature of the offence and the circumstances of the individual offender; for example, by combining “elements of punishment” such as some form of repayment to the community with education and treatment within one sentence. 

In arguing for the ability to tailor-make sentences, sentencers identified a lack of several facilities and/or programmes. The most frequently mentioned ‘absences’ were OH 5:

· residential drug and alcohol detoxification and treatment centres for offenders with severe drug and alcohol problems; 

· supported accommodation to act as a half-way house between custody and community sentences, especially for young offenders;

· secure accommodation for those with mental health problems; 

· community orders focussed on education and training for employment;

· community programmes for sex offenders; and

· driving programmes for young offenders.

Sentencers also argued for other options that would require legislative, procedural and/or organisational change. Several (9) argued strongly for the introduction of suspended sentences which could be used on their own and/or in conjunction with community sentences and almost as many (8) said that they would welcome the option to sentence an offender to a short period in custody followed by supervision in the community. Several (7) expressed concern about the use of the fine and argued for the introduction of a day fine system. Four suggested that, similar to the role of the French juge de l’application des peines, separate sentencing judges could be appointed to oversee “everything connected with punishment”. This would, in effect, “make the court the supervising agency.” Only one sentencer mentioned the possible benefits of encouraging victim involvement through restorative justice approaches. 

Sentencers were also aware, however, that more ‘new’ community sentences would not, in and of themselves, reduce the prison population. Some, for example, were concerned that the increased use of these sentences might be at the expense of the fine.
There have been great advances in community penalties in recent years but we have to be careful that we don’t ‘trade up’ what would previously have been dealt with by a fine. There is always the drift – watch you don’t say to yourself – this might do them some good – we’re not here to do good. We’re here to be just. [Sheriff]
Related to this concern, a few sentencers expressed disquiet about progressive sentencing more generally. In one of these sentencers words: 

There is a need to re-examine the progression to prison. What is prison for? How far do we and should we use community sentences. How often? Why not again and again? [Sheriff]   

This Sheriff has raised the issue that lies at the heart of any principled debate about how to stop incarcerating so many of our citizens – the question of how to stop the escalation to prison for the majority of offenders who manage to stack up huge records, albeit mainly made up of a string of less serious crimes and breaches of community orders. Large numbers of our prisoners in Scotland fit this description. While it is difficult to foresee a time when it will not be necessary to contain in custody those individuals whose behaviour makes them too dangerous to be left at large, it is not difficult to imagine how our prison population could be greatly reduced. Above all, what is required is a decarceration strategy that precludes the use of imprisonment as the fall-back position. As long as prison can be used as a back-up when community sentences have “failed” or when they have “just had enough” of seeing some offenders come before them, sentencers will, “in despair” or otherwise, continue to use the prison as “the last resort”.  
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