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RESTORATIVE JUSTICE: ADDRESSING NEEDS NOT JUST DEEDS

Notes on lecture by Niall Kearney given on 23rd February 2005

Preamble:

I’m glad of the opportunity to talk about something for which I have a passion.  

The passion is fuelled by what I’ve learned here within the walls of this university and with SACRO (Safeguarding Communities Reducing Offending) and also by what I’ve seen in practice.  

I want to share some of that with you tonight with a view to impassioning you to work towards a better system of justice in Scotland.  

That question underlies this presentation tonight: what kind of a justice system do we need in Scotland?  I do not intend to speak about the youth justice system because it is not my area of expertise or work.  

I would not argue that restorative justice is the answer to all the current systems needs but I will argue that it addresses important needs left unattended by the current system

In addressing these needs, restorative justice can foster greater confidence in justice being done in the round.

I will give a brief introduction to restorative justice and then set out the context for this kind of work within the adult criminal justice system in Scotland 

I’ll then go on to outline 4 needs that are important to people affected by crime which restorative justice addresses admirably.  

Then I’ll invite any comments or questions you might have.

Description of restorative justice and the context for this provision in Scotland.

Restorative justice brings victims and offenders into contact, so that victims can get answers to their questions, tell the offender what the real impact of their offending was and receive an apology.  Restorative justice gives offenders the chance to make amends for their crime, either directly to the victim themselves, or to the community. But restorative justice is about more than material reparation – it can repair relationships and trust that have been broken by crime. 

Restorative justice: the Government’s strategy, p.9  Home Office London 2003.  

I want to acknowledge at this stage the limitations of language.  The word ‘restorative’ does not quite capture all that can go on in this process.  Indeed, in some cases it can be a real misnomer – what can be restored after crime? Also, the terms victim and offender are very limiting when you start drawing on restorative principles.  In SACRO we use the terms: person harmed and person responsible ‘cos this brings us neatly into the notion of crime as a break in relationships, a harming of people ultimately.  

But it’s the idea I want to put across just now – bringing people directly affected by crime into contact.  

Restorative justice is a process to involve, to the extent possible, those who have a stake in a specific offense to collectively identify and address harms, needs and obligations, in order to heal and put things as right as possible

‘The Little book of Restorative Justice’ p. 37, Zehr H, Good Books, Intercourse, PA, USA, 2002

I want to illustrate how challenging this idea is within our current structures.  


Victim

    ‘professionals’

Offender

The current criminal justice system separates victims and offenders and puts teams of  ‘professionals’ in between including lawyers, social workers, court officials, prison staff, agencies supporting people.  The ‘professionals’ are at the centre.  

‘Professionals’    Victim                                       Offender    ‘Professionals’

Restorative justice, by contrast, places victims and offenders at the centre of the process and brings them into contact in a safe way supported as appropriate by ‘professionals’.  

In terms of the ‘bigger’ picture, regarding this type of work, there is a UN endorsement on Basic principles on the use of restorative justice programmes in criminal matters  from the UN Economic and Social Council (E/cn.15/2002/L.2 /Rev.1) Vienna April 2002.  

There is recommendation from a Council of Europe Committee of Ministers  to member states concerning mediation in penal matters (Recommendation no R (99) 19.  

There is a Council of the European Union framework decision on the standing of victims in criminal proceedings (15 March 2001 – 2001/220/HA) which recommends the promotion of ‘mediation’ for offences appropriate for this type of measure (art 10).  And it says in Art 17 that each member state is to bring into force the laws, regulations and administrative provisions necessary to comply with this Framework Decision by 22 March 2006.  

How is Scotland performing in this regard?  I could draw an analogy with the current performance of the Scottish rugby team!  I don’t mean to offend – but we are not doing well at all.  But we have a great foundation from which to build thanks to the local authorities who have funded restorative justice informed practices as part of their diversion from prosecution provision since the late 90s.  

SACRO operates three diversion-from-prosecution services, drawing on restorative justice principle, based in Edinburgh, Motherwell and Aberdeen.  These services take referrals from local Procurators Fiscal and operate within guidelines on Diversion to Social Work and Other Agencies (Social Work Inspectorate 2001).  This type of provision operates on a very limited basis – Edinburgh & Midlothian: 240 referrals per year; Motherwell: 520 referrals per year; Aberdeen:  150 referrals per year.  The scale of referrals is understood better when put against the overall number of referrals in Edinburgh, for example, which the Procurator Fiscal receives per year: 24000!  

The only other way a restorative intervention can take place within the adult system is by request to SACRO.  SACRO has been requested to provide this type of intervention in 2 cases in which sentence was deferred and also in 2 cases of culpable homicide within a post sentence context.  I will refer to these cases as I move on to address some of the needs which restorative justice can meet.  

a. The need for those directly affected by crime to be recognised as the experts

The key element in a criminal proceeding is that the proceeding is converted from something between the concrete parties into a conflict between one of the parties and the state.  So, m a modern criminal trial, two important things have happened.  First, the parties are being REPRESENTED.  Secondly, the one party that is being represented by the state, namely the victim, is so thoroughly represented that she or he for most of the proceedings is pushed completely out of the arena, reduced to the triggerer-off of the whole thing.  She or he is a sort of double loser; first vis-à-vis the offender, but secondly and often in a more crippling manner by being denied rights to full participation in what might have been one of the more important ritual encounters in life.  The victim has lost the case to the state.
‘Conflicts as Property’ Christie N, in British Journal of Criminology (1977) vol 17,no 1, pp1-15, cited  in ‘Restorative  Justice Critical Issues’ p22, McLaughlin E, et al  Open University, Milton Keynes 2003.  

Nils Christie goes on to describe as professional thieves those who take the property of the conflict/crime  from those directly affected: lawyers, judges, social workers, conflict resolution experts!  

What’s taken from victims?

Opportunities to get to know offender, have questions answered, to tell their story in their language, fear diminished, to receive a personal apology.  

What’s taken from offenders?

Opportunities to be directly accountable, to hear the full extent of the harm caused by the crime, to apologies and make amends directly to a victim.  

I am not an abolitionist as was Nils Chrisite.  I take the view that we need a criminal justice system.  But I side with Howard Zehr that it is possible to combine restorative elements with the criminal justice system so that it works better for those directly affected by crime: the people harmed and the people responsible.  This leads me on to the next need.  

b)  The need to redress the balance between ‘public’ and ‘private’ justice

Restorative justice usually acknowledges a place for the adversarial approach and the role of professionals and recognizes an important role for the state. However, restorative justice emphasizes the importance of participation by those who have a direct stake in the event or offense  that is, those who are involved, impacted by, or who otherwise have a legitimate interest in the offense.

‘The Little book of Restorative Justice’ p. 26, Zehr H, Good Books, Intercourse, PA, USA, 2002

I want to illustrate the limitations of the public criminal justice system by referring to issues raised in a case I worked on drawing on restorative principles some years ago.  It was a case of culpable homicide in which a man in his 20s had stabbed his friend in a drunken brawl.  The case never went to trial ‘cos the person responsible admitted guilt.  He was sentenced to 6 years and served 3 in prison.  That was public justice done.  

It was a very different story for the mother of the person killed.  She never knew exactly what happened the night her son died and she wanted to know.  For her justice was not complete until she found out what happened and why.  In her mind she had gone through every possible scenario which led up to the death of her son..  This caused her many sleepless nights and much anxiety.  The only person who knew what actually happened was the person responsible for killing her son.  A meeting was facilitated over a year ago between her and the person responsible and she found what she needed in that very private and safe environment.  

Another example of the need for some victims to communicate in a private way which was communicated back to the court was in the first ever case of a restorative approach being used as part of a deferment of sentence in the Sheriff Court in a case of serious assault on a man by four young girls.  The victim made the unusual request during the trial to meet the people who had harmed him in order to communicate to them the full extent of what had happened and to hear what they had to say.  SACRO facilitated three meetings which formed the basis of reports which were submitted to the Sheriff Court.  The victim grew visibly as a result of these meetings: he grew in confidence too as a result of having been through this process.  He received apologies and explanations for what happened to him.  The girls also completed an awareness programme on the effects of brain injury at the request of the victim.  

There’s something about an apology that goes a long way.  You might have noted that Gerry Conlon spoke of feeling ‘cleansed’ when Tony Blair apologised to him recently.  Victims need to hear that, not in mitigation from a defence lawyer “ my client wishes to apologise” , but directly from the person who harmed them.  

c) 
The need for re-integration into the community.  

David Carruthers illustrated this well in his talk at the recent SACRO annual conference.  His talk is available on the SACRO website.  He referred to a case in which a young man had killed his lifelong friend in a case of drunken driving.  He went on to talk about how the families of these people had meet using a restorative justice conference.  The outcome of the meeting was significant for the communities that cared for these two people.  It was decided to ask the court not to send the young man to gaol as this would ruin another life along with the one that had been taken.  The judge decided to sentence the boy to 18 months gaol – which was suspended – and to many hours work in the community whcih included visiting every school in the area and explaining about the affects of drunken driving.  More details about the case can be gleaned from David’s talk, but you get the idea – this approach enabled the communities here to become safer and for the offender to address in so far as he could the full affects of what happened.  

I’ve used what we call in SACRO a ‘protective contract’ for people affected by crime who want to engage in a process of safe communication.  This is about agreeing protocols for what to do or say if they should happen to bump into each other on the street.   I have no doubts that using this approach in the first case I mentioned of culpable homicide, helped to offset the worst fears of all concerned with that case that another tragedy would happen.  

There is a lot of work available for re-integrating offenders into the community.  I’ll not go on about that.  I want, however, to make a special plea for a more proactive approach for victims to enable them to re-integrate into the community.  In my experience of more serious crime in particular, I’ve heard victims speak of being misunderstood by their families and friends and not really supported.  I would encourage you to be more aware of victims needs generally and do all you can to address them.  

d)
The need to remember

Richard Holloway, in his recent lecture to the Howard League, spoke about the irreversibility of actions and how we can be locked into the past by actions.  He spoke too about the liberating capacity of forgiveness which does not excuse the behaviour which is always wrong but which forgives the person.  In doing this there is the possibility or the promise of a future, the future has been reclaimed.  

I want to approach the same idea but from the angle of remembering – to literally re-member what happened but in such a way that brings meaning and healing – to go over the incident and its affects in details with a view to putting its constituent members together again but in a different way.  This cannot be done sufficiently in a court at all.  We need to remember that restorative justice asks a different set of guiding questions to the ones for court, e.g. what law was broken, has the Crown proved that the evidence is compelling beyond reasonable doubt.  

The guiding questions restorative justice asks are neatly summarised by Howard Zehr.  

1.
Who has been hurt?

2.
What are their needs?

3.
Whose obligations are these?

4.
Who has a stake in this situation?

5.
What is the appropriate process to involve stakeholders in an effort to put things right?

We commemorated the 60th anniversary of the liberation of Auschwitz in January past.  The point of this is that we remember so as not to do this again.  In my experience  of this type of work, victims can be helped to remember  with a view to finding deeper meaning, like the woman in a case of culpable homicide who spoke about how she has found an inner strength in the face of adversity which she never had before.  Also, as mentioned by Sue Moody at SACRO’s recent annual conference, victims need to know that it won’t happen again to them or to other people.  Within the safe environment of a restorative process, that is, without the pressure of feeling ‘victimised’ themselves, offenders can be helped to remember the crime with a view to isolating key points in the lead up to the commission from which they can learn strategies on how not to repeat the offending behaviour.  .  

Conclusion.

Summary: I’ve looked at some descriptions of restorative justice and its contribution to addressing some needs not currently met by the justice system.  

Some of you will recognise in the title of this talk echoes of Kilbrandon and the Children’s hearing system: addressing needs not just deeds. 

To take this kind of language further, I think restorative justice in the criminal justice system has been a bit like a ‘looked after child’.  SACRO has looked after this with the help of the local authorities for the past 18 years or so.  It’s time for others to take over and make this mainstream, it’s time for ‘movers and shakers’ to converse in public about the clear advantages and concerns with this kind of intervention and to demand that the structural changes happen to make the system work better by placing the victim and the offender more central in the whole experience of justice.  ADSW (Association of the Directors of Social Work) clearly encourages evidence based restorative justice services for those victims who want to confront the people who have harmed them.  Victim Support have also endorsed the importance of safe practice for victims who want to use this type of provision.  Sheriffs have spoken to me about the value of this type of work and David Carruthers seminar to the Judicial Studies Committee could not have been better received.  The Scottish Prison Service could not be more supportive of this type of intervention.  The Scottish Executive has issued statements supporting the use of restorative justice.

With all this support, how come we are not further on?  Is it something to do with politics?  It’s easy to be cynical here.  

Baroness Linklater at a seminar in London organised by the Esmee Fairbairn Foundation some years ago spoke about the need for a new Kilbrandon not for the youth system but for the adult system.  I wonder if this might offer a way forward in answering the question: what kind of a justice system do we need in Scotland.  

What I know is that we can make a better system and stop the dreadful erosion of confidence in justice.  What I know too is that other countries have taken courageous steps to refocus their justice systems with victims and offenders more at the centre, e.g. in Norway and New Zealand.  These are challenging times for justice in Scotland.  On a daily basis I hear those challenges articulated by victims and offenders who want a system that helps them to address directly the harm caused by crime.  Your help in creating a better system in this regard is appreciated.  

Thank you for your attention.  
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